UIdaho Law

Digital Commons @ UIdaho Law
Idaho Supreme Court Records & Briefs

10-16-2009

In Re City of Shelley Clerk's Record Dckt. 36481

Follow this and additional works at: https://digitalcommons.law.uidaho.edu/
idaho_supreme_court_record_briefs
Recommended Citation
"In Re City of Shelley Clerk's Record Dckt. 36481" (2009). Idaho Supreme Court Records & Briefs. 361.
https://digitalcommons.law.uidaho.edu/idaho_supreme_court_record_briefs/361

This Court Document is brought to you for free and open access by Digital Commons @ UIdaho Law. It has been accepted for inclusion in Idaho
Supreme Court Records & Briefs by an authorized administrator of Digital Commons @ UIdaho Law.

IN THE

SUPREME COURT
OF THE

STATE OF IDAHO
*****************************************************************
Supreme Court No. 36481
ROGER STEELE, ET AL
_ _ _ ", ..

<$.04

Petitioner / Appellant
vs.
CITY OF SHELLEY
Respondent.

*****************************************************************
Appeal from the District Court of the Seventh Judicial District
of the State of Idaho, in and for the County of Bingham.
Honorable Darren B. Simpson, District Judge, presiding.

******************************************************************
Counsel for Appellant: Robin Dunn, Esq., PO Box 277, Rigby, ID 83442
Counsel for Respondent: BJ. Driscoll, Esq., PO Box 50731, Idaho Falls, ID 83405

*****************************************************************

IN THE SUPREME COURT OF STATE OF IDAHO
IN RE:
ANNEXATION OF THE CITY OF
SHELLEY
ROGER STEELE, ET AL,
Petitioner / Appellant,
-vsCITY OF SHELLEY, an Idaho municipal
Corporation,
Respondent.

)
)
)
)
)
)
)
)
)
)
)
)
)

SUPREME COURT # 36481

CLERK'S RECORD ON
APPEAL

******************************************************************
Appeal from the District Court of the Seventh Judicial District
of the State ofIdaho, in and for the County of Bingham.
Honorable Darren B. Simpson, District Judge, presiding.

******************************************************************
Counsel for Appellant:

Robin D. Dunn, Esq., PO Box 277, Rigby, Idaho 83442

Counsel for Respondent:

BJ. Driscoll, Esq., PO Box 50731,
Idaho Falls, Idaho 83405

***********************************************************************

TABLE OF CONTENTS
ROGER STEELE, ET AL
VS.
CITY OF SHELLEY
SUPREME COURT # 36481
CV-2008-2965
TITLE
ISTARS REGISTER OF ACTIONS
PETITION FOR JUDICIAL REVIEW
ORDER RE: JUDI CAL REVIEW TRANSCRIPT AND AGENCY RECORD
MOTION TO DISMISS
BRIEF IN SUPPORT OF MOTION TO DISMISS
OBJECTION TO RESPONDENT'S MOlTON TO DISMISS;
MEMORANDUM SUPPORTING PETITIONER'S POSITION
REPLY BRIEF IN SUPPORT OF MOTION TO DISMISS
MINUTE ENTRY
ORDER DISMISSING APPEAL
NOTICE OF APPEAL
REMITTITUR

DATE
06/19109
12110/08

12117/08

PAGE
1
3
8
II
13

01130109
01130109
02/18/09

21

02/20109
02/24/09
04/02/09
04/27109
05/07/09

37
42
44
54
58

Date: 6/19/2009
Time: 02:02 PM
Page 1of2

User: MPRATT

dicial District Court - Bingham Cou
ROA Report
Case: CV-2008-0002965 Current Judge: Darren B. Simpson
Roger R. Steele vs. City Of Shelley

Roger R. Steele vs. City Of Shelley
Date

Code

User

12/10/2008

NCOC

MPRATT

New Case Filed - Other Claims

Darren B. Simpson

APPR

MPRATT

Plaintiff: Steele, Roger R. Appearance Through
Attorney Robin D Dunn

Darren B. Simpson

MPRATT

Filing: R2 Appeal or petiton for judical review, or
cross-appeal or cross-petition, from Commission
Boardl or body to the District Court Paid by:
Dunn, Robin D (attorney for Steele, Roger R.)
Receipt number: 0020059 Dated: 12/16/2008
Amount: $88.00 (Check) For: Steele, Roger R.
(plaintiff)

Darren B. Simpson

12/16/2008

Judge

12/17/2008

ORDR

MPRATT

Order RE: JUDICIAL REVIEW TRANSCRIPT
AND AGENCY RECORD

Darren B. Simpson

1/21/2009

HRSC

DISNEY

Hearing Scheduled (Motion to Dismiss
02/19/2009 10:30 AM)

Darren B. Simpson

1/29/2009

NOTC

MPRATT

Notice OF LODGING AGENCY RECORD &
TRANSCRIPT

Darren B. Simpson

1/30/2009

APPR

MPRATT

Defendant: City Of Shelley, Appearance Through Darren B. Simpson
Attorney B J Driscoll

MOTN

MPRATT

Motion TO DISMISS

Darren B. Simpson

BRFD

MPRATT

Brief Filed in support of Motion to Dismiss

Darren B. Simpson

NOTC

MPRATT

Notice of Hearing

Darren B. Simpson

MPRATT

Filing: 17 - All Other Cases Paid by: Driscoll, B J
(attorney for City Of Shelley,) Receipt number:
0001697 Dated: 2/2/2009 Amount: $58.00
(Check) For: City Of Shelley, (defendant)

Darren B. Simpson

HRSC

MPRATT

Hearing Scheduled (Motion to Dismiss
02/19/2009 10:30 AM)

Darren B. Simpson

2/13/2009

CONT

DISNEY

Continued (Motion to Dismiss 02/23/2009 09: 15 Darren B. Simpson
AM)

2/1812009

OBJT

DISNEY

Objection to Defs motn to dismiss

Darren B. Simpson

BRFD

DISNEY

memo supporting petn's position

Darren B. Simpson

2/20/2009

BRFD

MPRATT

Reply Brief in Support of Motion to Dismiss

Darren B. Simpson

2/23/2009

DCHH

MPRATT

Hearing result for Motion to Dismiss held on
Darren B. Simpson
02/23/200909:15 AM: District Court Hearing Hel<
Court Reporter: SANDRA BEEBE
Number of transcript pages for this hearing
estimated: LESS THAN 100 PAGES

ADVS

MPRATT

Hearing result for Motion to Dismiss held on
02/23/2009 09: 15 AM: Case Taken Under
Advisement

Darren B. Simpson

MNUT

MPRATT

Minute Entry

Darren B. Simpson

ORDR

MPRATT

Order Dismissing Appeal

Darren B. Simpson

DSBT

MPRATT

Dismissed Before Trial Or Hearing

Darren B. Simpson

STAT

MPRATT

Case Status Changed: Closed

Darren B. Simpson

2/2/2009

4/2/2009

I

Date: 6/19/2009
Time: 02:02 PM
Page 20f2

User: MPRATT

udicial District Court - Bingham Cou
ROA Report
Case: CV-2008-0002965 Current Judge: Darren B. Simpson
Roger R Steele vs. City Of Shelley

Roger R. Steele vs. City Of Shelley
Date

Code

User

4/2/2009

CDIS

MPRATT

Darren B. Simpson
Civil Disposition entered for: City Of Shelley"
Defendant; Steele, Roger R, Plaintiff. Filing date:
4/2/2009

4/27/2009

APSC

MPRATT

Appealed To The Supreme Court

Darren B. Simpson

5/4/2009

MOTN

MPRATT

Motion FOR STAY PENDING APPEAL

Darren B. Simpson

5/5/2009

NOTC

MPRATT

Estimate for Clerk's Record on Appeal

Darren B. Simpson

MPRATT

Darren B. Simpson
Filing: T - Civil Appeals To The Supreme Court
($86.00 for the Supreme Court to be receipted via
Misc. Payments. The $15.00 County District
Court fee to be inserted here.) Paid by: Dunn,
Robin D (attorney for Steele, Roger R) Receipt
number: 0007322 Dated: 5/5/2009 Amount:
$15.00 (Check) For: Steele, Roger R (plaintiff)

Judge

5/7/2009

REMT

MPRATT

Remittitur

Darren B. Simpson

5/8/2009

BRFD

MPRATT

Brief Filed IN OPPOSITION OF MOTION FOR
STAY PENDING APPEAL

Darren B. Simpson

AFFD

MPRATT

Affidavit OF SANDY GAYDUSEK

Darren B. Simpson

OR DR

MPRATT

Order conditionally dismissing appeal

Darren B. Simpson

5/21/2009

DUNN LAW OFFICES, PLLC.
Robin D. Dunn, Esq., Prosecutor ISB #2903
Amelia A. Sheets, Esq., Deputy ISB #5899
477 Pleasant Country Lane
P. O. Box 277
Rigby, ID 83442
(208) 745-9202 (t)
(208) 745-8160 (f)

'C-j

f

i,

; :•.;

l;"

,-

eU-{)S -~q(P5

Y1lf

Attorneys for Petitioner
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BINGHAM
INRE:
Annexation to the City of Shelley

)
)
)

Case No. CV-08-

-------------------------)
ROGER STEELE, et a!.,
Petitioners and Applicants,
vs.
CITY OF SHELLEY, a Municipal
Corporation,
Respondent.

f}/16;3

PETITION FOR JUDICIAL REVIEW

)
)
)
)
)
)
)
)
)
)

Fee Category: R.2
Fee: $78:99 <;V .OD

------------------------)
COMES NOW, Petitioners and Applicants, by and through the undersigned attorney
of record and submit this Petition for Judicial Review pursuant to the provisions of the
Administrative Procedure Act; the Local Land Use Planning Act and the City of Shelley
Rules and Regulations. In support of such petition, Petitioners allege as follows:
1. A group of concerned citizens desired to voice their objection and displeasure with
the City of Shelley for annexation into the City of Shelley. Various hearings were held in this
particular matter. The Petitioners are a group of concerned citizens and are the Applicants
herein. The names and addresses of said Petitioners are included herein on Petitioner's
Exhibit A which is incorporated herein by reference as though fully set forth.
PETITION FOR JUDICL\L REVIEW - Page 1
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2. The City of Shelley is a municipal corporation organized under the statutes of the
State of Idaho and located in Bingham County, Idaho.
3. Venue is appropriate for this petition in Bingham County, Idaho pursuant to the
Administrative Procedure Act.
4. Petitioners appeal from that decision rendered by the City of Shelley on November
25, 2008 granting annexation of and rezone of property lmown as Kelley Acres to the City of
Shelley.
5. It is unlmown whether the City of Shelley intends to make written findings and
decision on this particular matter and comply with Idaho Code §50-222.
6. Some, but not all, of the issues that the Petitioners intend to submit to the aboveentitled Court include the following:
a. The City of Shelley failed to give proper notice to all concerned citizens
pursuant to the annexation statutes and City of Shelley Rules and
Regulations of their ordinances.
h. The City of Shelley failed to properly categorize the annexation procedure
and submitted the annexation under Category A of Idaho Code §50222(3). Instead, the annexation should have been conducted under
Category B which is Idaho Code §50-222(3)(iii).
c. The City of Shelley failed to consider the reasonableness of annexation
given the fact that all participants at the hearing were against annexation
and that various residents of the City of Shelley submitted their names by
petition against the annexation. No citizens were heard to be in favor of
the annexation at the public hearing. The Findings and Conclusions of
the City Council, per say, are unconstitutional, unreasonable and without
PETITION FOR JUDICIAL REVIEW - Page 2

merit.
7. The Petitioners allege that both procedural and substantive issues are defective in
the above-entided matter and that further issues will be presented for judicial review
pursuant to a briefing schedule once the record for the annexation is transcribed, copied and
made available.
8. The Petitioners request the agency record, a transcript of the hearing held in this
matter and a copy of any ultimate final decision with written findings and conclusions (as
stated, the Petitioners and Applicants are unaware as to the intent of the City of Shelley
whether it will make written findings and decision in this particular matter and have filed
this appeal believing the Respondent, City of Shelley, may not adopt written findings and
conclusions).
9. Petitioners further request that they be awarded their reasonable attorney fees and
costs pursuant to Idaho Code §12-117, §12-121 and 42 USC §1988. The Petitioners also rely
upon the Local Land Use Planning Act and the subdivisions thereof for an award of fees
including any statutes, rules and! or case law developed and issued in the State of Idaho.
WHEREFORE, Petitioners pray for relief as follows:
1. For judicial review of the City Council's decisions in this matter pursuant to the

Administrative Procedure Act, the Local Land Use Planning Act, the Annexation
statutes, the City of Shelley Ordinances and any and all rules and regulations
prorogated in this matter.
2. For an order reversing the decision of the City Council of the City of Shelley
annexing the property known as "Kelley Acres" into the City of Shelley.
3. For an order awarding Petitioners their reasonable attorney fees and costs
pursuant to the statutes, ordinances, rules and case law developed in the State of
PETITION FOR JUDICIAl REVIEW - Page 3

Idaho and as alleged above.
4. For such further and other relief as the Court deems just and proper.
DATED this ~day of December, 2008.

Robin D. Dunn, Esq.
DUNN LAW OFFICES, PLLC

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the

-3-. day of December, 2008, a true and correct

copy of the foregoing was delivered to the following person(s) by:
__ Hand Delivery
~

Postage-prepaid mail
Facsimile Transmission

~Gk
Robin D. Dunn, Esq.
DUNN LAW OFFICES, PLLC

B.J. Driscoll, Esq.
P.O. Box 50731
Idaho Falls, ID 83405
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The following citizens of Shelley are opposed to the annexation of Kelly
Acres to the City of Shelley.
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BINGHAM

INRE:
ANNEXATION OF THE CITY OF SHELLEY
ROGER STEELE, ET AL,
CASE NO. CV-2008-2965
Petitioners,
-vs-

ORDER RE: JUDICIAL
REVIEW TRANSCRIPT
AND AGENCY RECORD

CITY OF SHELLEY, a Municipal Corporation,
Res ondent.

A Petition for Judicial Review in the above-entitled matter has been filed. In that
regard:
1.

IT IS HEREBY ORDERED, pursuant to Idaho Code ("I.C.") § 67-

5275(1), the agency record in this matter shall be filed within forty-two (42) days of the date
of this Order, and no later than January 29, 2009. The agency record shall be bound and
tabbed and shall include a certification that the record contains true and correct copies of the
documents set forth in I.e. § 67-5249 and Idaho Rules of Civil Procedure ("I.R.C.P.") 84(f).
2.

IT IS FURTHER ORDERED, that the Petitioner shall pay the estimated

fee for the cost of the preparation of the agency record in compliance with I.R.c.P. 84(f)(4).
3.

IT IS FURTHER ORDERED, pursuant to I.e. § 67-5277, this matter shall

be heard based upon the agency record. This Comi shall take additional evidence outside of
the agency record only upon proper application made pursuant to I.e. § 67-5276.

ORDER RE: JUDICIAL REVIEW TRANSCRIPT / RECORD

1

4.

IT IS FURTHER ORDERED, pursuant to I.R.e. P. 34(k), that the

transcript shall be prepared by a transcriber or repOlier privately retained by the appellant,
the cost therefor to be paid by the Petitioners, and the said transcript to be filed with the
undersigned district judge within forty-two (42) days of tlus order, or no later than

January 29, 2009. The transcript shall include a certificate of transcription, as required, and
in the fonn provided, by LR.e.P. 84(g)(C). A copy of the transcript shall be provided to
each cowlsel of record.

5.

IT IS FURTHER ORDERED that failure to comply with tlus order shall

result in a dismissal of this matter.

IT IS SO ORDERED.

itl day of December 2008.

DATED tIns 11

ORDER RE: JUDICIAL REVIEW TRANSCRIPT / RECORD
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a full, tme and correct copy of the foregoing document
was mailed by first-class mail, with pre-paid postage, sent by facsimile, or hand delivered
this

11

day of December 2008 to the following:

ROBIN DUNN, ESQ.
PO BOX 277
RIGBY,ID 83442
B.1. DRISCOLL, ESQ.
PO BOX 50731
IDAHO FALLS, ID 83405

~ u.s. Mail

)(j u.s.

Mail

0 Courthouse Box

0 Facsimile

0 Courthouse Box

0 Facsimile

SARA STAUB, Clerk of the Court

)D
ORDER RE: JUDICIAL REVIEW TRANSCRIPT! RECORD
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B. 1. Driscoll, Esq.
Idaho State Bar Number: 7010
SMITH, DRISCOLL & ASSOCIATES,

PLLC

414 Shoup Ave.
P.O. Box 50731
Idaho Falls, Idaho 83405
Telephone: (208) 524-0731
Facsimile: (208) 529-4166
Attorneys for Respondent,
City of Shelley
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BINGHAM
INRE:
Al\TNEXATION OF THE CITY OF
SHELLEY

Case No. CV-2008-2965

ROGER STEELE, et al.

MOTION TO DISMISS

Petitioners,

v.
CITY OF SHELLEY, an Idaho municipal
corporation,
Respondent.
COMES NOW respondent, City of Shelley, an Idaho municipal corporation
(hereafter, "City"), by and through counsel ofrecord, B. 1. Driscoll, Esq., of the firm
Smith, Driscoll & Associates, PLLC, pursuant to Idaho Rules of Civil Procedure
12(b)(1), 12(b)(6), and 54, and Idaho Code §§ 12-117, 12-121, and 50-222, and moves
the court for an order dismissing the petitioners' Petition for Judicial Review and
awarding the City its reasonable attorney's fees and costs incurred in responding to
petitioners' petition herein.

I

1
MOTION TO DISMISS - Page 1
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This motion is made on the grounds and for the reasons that this court lacks
subject matter jurisdiction over the Category A annexation complained of, the petition
fails to state a claim upon which relief can be granted, and the petitioners have filed their
petition without a reasonable basis in fact or law.
This motion is based on this Motion to Dismiss, the Brief in Support of the
Motion to Dismiss, and the Notice of Hearing filed concurrently herewith, and the court's
records and files herein.
The respondent requests oral argument.
DATED this

C)9
}

day of January, 2009.
SMITH, DRISCOLL & ASSOCIATES, PLLC

Attorneys for Respondent

CERTIFICATE OF SERVICE

d!l

I HEREBY CERTIFY that on this
day of January, 2009, I caused a true and
correct copy of the foregoing MOTION TO DISMISS to be served, by placing the same
in a sealed envelope and depositing in the United States Mail, postage prepaid, or hand
delivery, facsimile transmission or overnight delivery, addressed to the following:
RobinD. Dunn, Esq.
Dunn Law Offices, PLLC
P.O. Box 277
Rigby, Idaho 83442

[~S. Mail
[

] Fax

[ ] Overnight Delivery
[

] Hand Delivery

MOTION TO DISMISS - Page 2
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B. J. Driscoll, Esq.
Idaho State Bar Number: 7010
SMITH, DRISCOLL & ASSOCIATES,

"~·';~v

PLLC

414 Shoup Ave.
P.O. Box 50731
Idaho Falls, Idaho 83405
Telephone: (208) 524-0731
Facsimile: (208) 529-4166
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Attorneys for Respondent,
City of Shelley
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BINGHAM
INRE:
ANNEXATION OF THE CITY OF
SHELLEY

Case No. CV-2008-2965

ROGER STEELE, et al.

BRIEF IN SUPPORT OF MOTION

TO DISMISS
Petitioners,

v.
CITY OF SHELLEY, an Idaho municipal
corporation,
Respondent.
1.

INTRODUCTION.
The respondent, City of Shelley ("City"), files this brief in support of its motion to

dismiss. As outlined more fully below, this court should dismiss the petitioners' Petition
for Judicial Review because this court lacks subject matter jurisdiction over the Category
A armexation complained of and the petition fails to state a claim upon which relief can
be granted. Further, the court should award the City its reasonable costs and attorney's
fees incurred in defending this action because the petitioners have filed their petition
without a reasonable basis in fact or law.

J3
BRIEF IN SUPPORT OF MOTION TO DISMISS - Page 1
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II.

THE COURT SHOULD DISMISS THE PETITION BECAUSE THE COURT
LACKS SUBJECT MATTER JURISIDICTION OVER THE PETITION.
Under Idaho Rule of Civil Procedure 12(b)(1), a court should dismiss an action if

the court lacks jurisdiction over the subject matter of the action. Further, under Rule
12(b)( 6), a court should dismiss an action ifthe petitioner fails to state a claim upon
which relief can be granted.
"In order to obtain judicial review of the City's annexation and initial zoning of
property, there mllst be a statute granting the right 0/judicial review." Highlands

Development COlp. v. City a/Boise, 145 Idaho 958, 960-61 (2008) (emphasis added).
Here, the petitioners identify five bases for their petition, namely "the
Administrative Procedure Act, the Local Land Use Planning Act, the Annexation statutes,
the City of Shelley Ordinances and any and all rules and regulations prorogated in this
matter. "J As explained below, none of these authorities identified by petitioners provides
ajurisdictional basis for the judicial review they seek. As such, this court lacks the
necessary subject matter jurisdiction and should dismiss the petition.
A.

The Annexation Statute Of The Idaho Code Provides No Basis For
Judicial Review Of A Category A Annexation.

Idaho Code Section 50-222 contains the statutory authority for cities to annex
lands upon compliance with the requirements of the section. 2 Section 50-222(3)
identifies three types of annexations, namely Category A, Category B, and Category C.
Importantly, Section 50-222(6) expressly provides that annexations under Category B or
Category C "shall be subject to judicial review in accordance with the procedures
provided in chapter 57, title 67, Idaho Code, and pursuant to the standards set forth in
I See p. 1 and p. 3 of the Petition for Judicial Review dated December 9, 2008, already on file with the
court.
2 Research produced no other Idaho statute granting annexation authority to cities.

BRIEF IN SUPPORT OF MOTION TO DISMISS - Page 2
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section 67-5279." However, Section 50-222 does not provide any basis for judicial
review of a Category A annexation.
Here, the petitioners concede that the City "submitted the annexation under
Category A ofIdaho Code §50-222(3).,,3 It is undisputed in this case that the armexation
at issue is and has always been treated as a Category A annexation. Because Section 50222 does not provide for judicial review of a Category A annexation, the petitioners have
not identified any "statute granting the right of judicial review" in this case. See
Highlands, supra, at 960-961.
Moreover, this court should not construe Section 50-222(6) to extend the right of
judicial review to a Category A annexation. The Idaho Supreme Court has repeatedly
held that it "cannot read into or subtract from the plain wording of a statute and cannot
interpret such act to mean something that it does not say." Day Mines v. Lewis, 70 Idaho
131, 136 (1949). "Where statutes are not ambiguous, it is the duty of the court to follow
the law as written, and if it is socially or otherwise unsound, the power to correct is
legislative, not judicial." Anstine v. Hawkins, 92 Idaho 561,563 (2007). "Arguments for
additional requirements not contained in the statutory language must be made to the
legislature, not this Court." Parsons v. Mutual o.fEnumclaw Ins. Co., 143 Idaho 743, 747
(1968). "[TJhis Court will not alter the words of a statute, even an unconstitutional one,
in such a way as to alter the meaning and intent ofthe statute." Concerned Taxpayers of
Kootenai County v. Kootenai County, 137 Idaho 496, 501 (2002) (quotations omitted).
The petitioners have failed to identifY any statutory basis for their petition for
judicial review. Because Section 50-222 does not provide a basis for judicial review of a
Category A annexation, the court should dismiss the petition.
3

See p. 2 of the Petition for Judicial Review dated December 9, 200S, already on file with the court.
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B.

The Idaho Administrative Procedure Act Provides No Basis For Judicial
Review Of The Annexation.

In Highlands, supra, the petitioner argued that the Idaho Administrative
Procedure Act ("lAP A") provided the basis for judicial review of annexation and zoning.
In the lower court, the City of Boise did not raise the issue of whether lAP A provided a
basis for such a challenge. However, the Idaho Supreme Court took up the issue sua
sponte and held that lAP A "does not grant the right to review decisions made by counties
or cities." Id., 145 Idaho at 960. The Highlands court explained as follows:
"The lAP A and its judicial review standards apply to agency
actions." Gibson v. Ada County Sheriffs Dept., 139 Idaho 5, 7, 72 P.3d
845, 847 (2003). "Counties and city governments are considered local
governing bodies rather than agencies for purposes of the lAP A." ld.
"The language of the lAP A indicates that it is intended to govern the
judicial review of decisions made by state administrative agencies, and not
local governing bodies."
Id. (quoting Giltner Dairy, LLC v. Jerome County, 145 Idaho 630, 632 (2008».
Here, the petitioners seek judicial review ofthe City's annexation based on the
lAP A. 4 However, because the Idaho Supreme Court has ruled that the lAP A applies only
to state agencies and not counties or cities, the lAP A provides no basis for judicial review
of the City's annexation in this case. As such, the court should dismiss the petition.
C.

The Idaho Local Land Use Plam1ing Act Provides No Basis For Judicial
Review Of The Annexation.

In Highlands, supra, the Court analyzed whether the Idaho Local Land Use
Planning Act ("LLUPA") could provide a basis for judicial review of a city's annexation.
The Highlands cOUli mentioned that the LLUP A provides for judicial review of some
actions, 145 Idaho at 961, but the court held that "there is no provision [in the LLUP A]

4 See p. I and p. 3 of the Petition for Judicial Review dated December 9, 200S, already on file with the
court.
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granting judicial review of the initial zoning classification applied to annexed property."
Despite the dissent's contention that the court had previously granted judicial review of
"zoning permits" under the LLUPA and that the Highlands petitioners had challenged the
zoning designation in their case, the Highlands majority held this was not enough to
qualify for judicial review under the LLUP A. Id The majority stated that Section 67-

6525 of the LLUP A referenced annexation, but noted "this statute does not grant any
right of judicial review regarding either the annexation decision or the zoning decision."
Id at 962. Consequently, the court found no basis for judicial review of a city's

annexation action under the LLUP A and dismissed the appeal.
Here, the petitioners seek judicial review of the City's annexation based on the
LLUP A. 5 However, because the Idaho Supreme Court has ruled that the LL UP A does
not apply to annexation actions, the LLUP A provides no basis for judicial review in this
case. In fact, this case provides even less reason for judicial review under the LLUP A
than the Highlands case. In Highlands, the petitioners challenged a zoning designation
made at annexation, which the dissent argued brought the petitioners within the LLUP A.
But here, the petitioners do not challenge the zoning at all, which leaves them even
fmiher outside the scope of the LLUP A. As such, the comi should dismiss the petition.
D.

The Shelley City Code Provides No Basis For Judicial Review Of The
Annexation.

As an alternative ground for their petition, the petitioners seek judicial review of
the City'S annexation based on "the City of Shelley Ordinances.,,6 However, assuming
arguendo that a city could create by ordinance an independent right for persons to seek
5 See p. I and p. 3 of the Petition for Judicial Review dated December 9, 2008, already on file with the
court.
6 See p. I and p. 3 of the Petition for Judicial Review dated December 9, 2008, already on file vvith the
court.
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judicial review of an annexation in absence of any express statutory authority for such a
right, the petitioners fail to identify any provision of the Shelley City Code that would
support their petition for judicial review. As such, this court should dismiss the petition.
E.

The Petitioners Identify No Other Basis For Judicial Review Of The
City's Annexation.

As a final, "catch-all" basis for their petition, the petitioners seek judicial review
of the City's annexation based on "any and all rules and regulations prorogated in this
matter.,,7 The petitioners never identify any such additional rules and regulations.
Research produced no such rules and regulations. In absence of any other rules or
regulations granting the petitioners the judicial review they seek, the court should dismiss
their petition.
III.

THE COURT SHOULD A WARD THE CITY ITS REASONABLE
ATTORNEY'S FEES AND COSTS BECAUSE THE PETITIONERS FILED
THEIR PETITION WITHOUT A REASONABLE BASIS IN FACT OR LAW.
Idaho Code Section 12-117(1) provides as follows:
Unless otherwise provided by statute, in any administrative or civil
judicial proceeding involving as adverse parties a state agency, a city, a
county or other taxing district and a person, the court shall award the
prevailing party reasonable attorney's fees, witness fees and reasonable
expenses, if the court finds that the party against whom the judgment is
rendered acted without a reasonable basis in fact or law.
The Idaho Supreme Court has specifically applied Section 12-117 to allow an

award attorney's fees to cities and other governmental agencies against private parties.

See Castrigno v. McQuade, 141 Idaho 93 (2005) (awarding Ada County its attorney's
fees); Daw v. Sch. Dist. 91 Bd. o/Trs., 136 Idaho 806 (2001) (awarding school district its
attorney's fees); see also Marcia T Turner, L.L. C. v. City a/Twin Falls, 144 Idaho 203

7

See p. I and p. 3 of the Petition for Judicial Review dated December 9,2008, already on file with the

COUJi.
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(2007) econsidering an award to the city under the statute, but denying the award upon
finding the nonprevailing party's case was not without a reasonable basis in fact or law).
Here, the petitioners have filed their petition for judicial review without any
reasonable basis in fact or law. None of the five bases the petitioners rely on provides
any authority for the judicial review they seek. Worse yet, the petitioners did not file
their petition in reliance on some ambiguous statute or unsettled matter of case law. To
the contrary, the plain language of Section 50-222 provides for judicial review of
Category B and Category C annexations, but makes no provision for a Category A
annexation like the petitioners seek in this case. Moreover, the Highlands case
specifically rejects the lAP A and the LLUPA as bases for judicial review of annexations
in general. Further, the petitioners point to no basis for judicial review in the Shelley
City Code or any other "rules and regulations." In short, the petitioners have failed to
identify any reasonable basis in fact or law for the petition for judicial review they filed
against the City. Under these clear circumstances, the court should award the City its
"reasonable attorney's fees" and "reasonable expenses" incurred in defending this action.
In addition, Idaho Code Section 12-121 provides further authority for the court to
award the City its reasonable attorney's fees incurred in defending this action. Section
12-121 provides, "In any civil action, the judge may award reasonable attorney's fees to
the prevailing pmiy ... " Attorney's fees should be awarded under Section 12-121 only if
the nonprevailing party's position is fallacious and not fairly debatable. Associates N W

v. Beets, 112 Idaho 603 eCt. App. 1987). Nevertheless, the court has discretion to make
this determination under Section 12-121. Also, Idaho Rule of Ci viI Procedure 54
provides for an award of attorney's fees and costs to the prevailing party.
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Again, because the petitioners argue a right to judicial review without a
reasonable basis in law, the petitioners' claim for judicial review is not fairly debatable
and the court should award the City its reasonable attorney's fees and costs.
IV.

CONCLUSION.
The petitioners have failed to identify any basis for judicial review of the City's

annexation. As such, the court should dismiss the petition and award the City its
reasonable attorney's fees and costs incurred herein.
DATED this

/)2

day of January, 2009.
SMITH, DRISCOLL & ASSOCIATES, PLLC

B. J risco 11, Esq.
Attorneys for Respondent

CERTIFICATE OF SERVICE

c2!

I HEREBY CERTIFY that on this
day of January, 2009, I caused a true and
correct copy of the foregoing BRIEF IN SUPPORT OF MOTION TO DISMISS to be
served, by placing the same in a sealed envelope and depositing in the United States
Mail, postage prepaid, or hand delivery, facsimile transmission or overnight delivery,
addressed to the following:
Robin D. Dunn, Esq.
Dunn Law Offices, PLLC
P.O. Box 277
Rigby,Idaho 83442

[~ S.Mail

[ ] Fax
[ ] Overnight Delivery
[ ] Hand Delivery

B. . Dnscoll
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DUNN LAW OFFICES, PLLC.
Robin D. Dunn, Esq., ISB #2903
Amelia A. Sheets, Esq., ISB #5899
477 Pleasant Country Lane
P. O. Box 277
Rigby, ID 83442
(208) 745-9202 (t)
(208) 745-8160 (f)
rdunn{@,dunnlawoffices.com
Attorneys for Petitioners
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BINGHAM
INRE:

)
)
)

Annexation to the City of Shelley

)
)

ROGER STEELE, et at,

)
)
Petitioners and Applicants,
)
vs.
)
)
CITY OF SHELLEY, a Municipal
)
Corporation,
)
)
Respondent.
)
-------------- )

Case No. CV-08-2965

OBJECTION TO
RESPONDENT'S MOTION
TO DIMISS; MEMORANDUM
SUPPORTING PETITIONER'S
POSITION

COMES NOW, Petitioners/Applicants, by and through the undersigned attorney of
record and submit the following:
OBJECTION TO RESPONDENT'S MOTION
TO DISMISS
COME NOW, the petitioners, and object to the Motion to Dismiss filed by
the City of Shelley for the reasons set forth in the annexed Memorandum.

Dated:
PETITIONER/APPLICANT'S BRIEF

-1-

J{

Robin D. Dunn, Esq.
Attorney for the Petitioners

MEMORANDUM IN SUPPORT OF THE POSITION
OF THE PETITIONERS/APPLICANTS
The City of Shelley desired to annex a portion of Bingham County property
into the City. Various proposals and hearings led up to the hearing which was held
on November 25, 2008.

Opponent~of the

City's plan appeared and voiced their

objections. No one appeared or tendered testimony in favor of the proposal.
The petitioners presented testimony and also appeared through the
undersigned attorney. At least ten (10) points were addressed by the citizens who
opposed the annexation. Notwithstanding the various points of the citizens and no
one offering any testimony in favor of the annexation, the City Council approved the
annexation.
Subsequent thereto, the City of Shelley failed to issue any written decision or
any written findings and conclusions. In fact, the Council's decision which was
orally announced was lacking in adequate oral findings and/or conclusions.
The citizens filed a petition for judicial review to the above-entitled court;
and, prepared a transcript of the proceeding which is lodged with the court. The
administrative record should be filed by the City with the court. The undersigned is
unaware if that step has been taken by the City of Shelley via its representatives but a
notice does indicate the administrative record is before the court.

ARGUMENT
1. A written decision is mandatory as a prerequisite to the court's review of any

action.
An administrative action requires a written decision for the court to review to

PETITIONER/APPLICANT'S BRIEF
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enable the determination of such basic principles as due process, adequate findings,
reasonable conclusions and the like. None exists in the case before the court.
"Accordingly, we hold that notice, opportunity to present and to rebut evidence,
preparation of specific findings of fact and conclusions of law, and the keeping of a
trans crib able record comprise a common core of procedural due process
requirements, constitutionally mandated in all cases where zoning authorities are
requested to change the land use authorized for a particular parcel of property."

651 P.2d 560,103 Idaho 626, Gay v. County Com'rs of Bonneville County, (Idaho
App.1982)
------------ Excerpt from page 651 P.2d 563

"Since decisions by zoning boards apply general rules to "specific individuals,
interests or situations," and are "quasi-judicial in nature" they are subject to due
process constraints. > Chambers v. Kootenai County Bd. of Comm 'rs, 125 Idaho 115,
118,867 P.2d 989, 992 (1994). "Procedural due process requires that there must be
some process to ensure that the individual is not arbitrarily deprived of his rights in
violation of the state or federal constitutions." > Aberdeen-Springfield Canal Co. v.
Peiper, 133 Idaho 82, 91,982 P.2d 917, 926 (1999) (internal quotations omitted). In
planning and zoning decisions, due process requires: (a) notice of the proceedings,
(b) a trans crib able verbatim record of the proceedings, (c) specific, written findings
of fact, and (d) an opportunity to present and rebut evidence. > Chambers, 125
Idaho at 118,867 P.2d at 992."
148 P.3d 1247, 143 Idaho 501, Cowan v. Board ofCom'rs of Fremont County, (Idaho
2006)
------------ Excerpt from page 148 P.3d 1256.
Furthermore, the petitioners have never been provided any copy of written
ordinance; nor, is one believed to have been completed.
The respondent has not even complied with simple due process.
2. The respondent argument has improper assertions of law and of fact.
The respondent argues that "the petitioners concede that the City 'submitted
the annexation under Category A ofIdaho Code 50-222(3)'." It is true that the City
proceeded under Category A and the petitioners acknowledge this improper attempt.
The petitioners continually argued this was not a Category A annexation. That is
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one of the main points of this appeal. The City could not proceed under Category A.
Thus, the petitioners do not agree with the City that this is a Category A annexation.
The City is well aware of this difference of opinion and desire to gloss over this point
to their benefit. This factual dispute requires the court to review the record
(transcript) and appellate briefing on this matter before the court could even rule on
a Motion to Dismiss.
The legal dispute is equally important. The City relies upon Highlands

Development Corp. v. City ofBoise~ 145 Idaho 958, (2008) for the proposition that
there must be a statutory right granting the right of judicial review.
supra.~

High1ands~

was instituted prior to the changes in the annexation statute allowing the

right of appeal. This point was made abundantly clear in the opinion.
This factual point, to-wit: Is it a Category A annexation; and, the legal point,
to-wit: The statutory right to appeal; change the entire thrust of the Motion before
the court.
The City is incorrect in both assertions. This is not a Category A annexation;
and, the Highlands case is inapplicable.
3. The court needs to analyze the annexation statute which GRANTS the right to
appeal the City'S decision.

The appellate procedure is described as follows:
(6) The decision of a city council to annex and zone lands as a category B or
category C annexation shall be subject to judicial review in accordance with the
procedures provided in chapter 52, title 67, Idaho Code, and pursuant to the
standards set forth in > section 67-5279, Idaho Code. Any such appeal shall be filed
by an affected person in the appropriate district court no later than twenty-eight (28)
days after the date of publication of the annexation ordinance. AD cases in which
there may arise a question of the validity ofany annexation under this section shall
be advanced as a matter of immediate public interest and concern, and shall be
heard by the district court at the earliest practicable time.

PETITIONER/APPLICANT'S BRIEF
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ID ST Sec. 50-222, Annexation by cities
------------ Excerpt from page 39512.
Thus, the court can detennine that "all" cases which raise a question of the
validity of annexation are subject to judicial review. Even more important, the court
would need to determine if due process were granted and if the City proceeded under
the correct Category. Until those factual determinations are made by the court, the
Motion to Dismiss is premature at best.
Petitioners/Applicants do not believe this is a Category A annexation; and,
even assuming arguendo that it were, then the statute clearly identifies "all cases".
Is this a Category A annexation-factually? Can the court detennine this matter
without a review of the record? Petitioners submit this cannot be accomplished
without full review and briefing.
The City has never made written findings nor published the annexation
ordinance.
If this is a Category B annexation, (which petitioners believe it is) then it is

very clear the City'S motion is without merit.
4. Application of the APA is expressly and clearly defined in the annexation statute
on appeal.

The need to discuss the APA is unnecessary since the statute, Section 50222(6), clearly defines the applicability of the administrative procedure act of Idaho.

The Idaho APA is applicable (Title 67).
5. LLUPA (Local Land Use Planning Act) applies to the type of zone that
annexation may require.
This application is more of an academic concern because the annexation
statute controls. The zoning is less relevant other than to state that the City cannot
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simply adopt the County standards in zoning an annexed property. Furthermore, an
ordinance would have to clearly identify the concerns in the annexed property. For
the time being, LLUPA is less significant until the threshold question is examined.
Additionally, the comprehensive plan and the zoning ordinances would have
to be examined to insure that the same are not in conflict with the proposed
annexation. These matters are the subject of judicial review under LLUPA.
5. Municipal decisions are subject to judicial review.
The City of Shelley ordinances are lacking in defining what may be reviewed
by the judiciary. The City exercises two hats, to-wit: legislative and judicial. When
making ordinances, it is generally assumed that the same are legislative in nature.
Thus, the judiciary needs to review the same.
The City of Shelley code begins with the title "Appeals ... " under Section 1012-6. Judicial review is allowed and in similar contrast to the APA. However the
body of such ordinance deals with Variances and not general decisions by the City
Council. The City Code of Shelley never really defines what may be subject to
judicial review and such code is lacking denying the public of true due process.
Most, if not all, municipalities have ordinances defining those decisions of the City
which may be subjected to judicial review.
Even the amendment of ordinance under 10-18 is lacking in giving the public
procedure for judicial review and due process.
6. Attorney Fees.

As noted I.

e. Section 12-117 is a discretionary award wherein the court needs

to determine if the "appeal", basically, has merit.
Both the Partnership and the City seek attorney fees on appeal based on the
Agreement and, additionally, on > I.e. § 12-117. > Idaho Code section 12-117
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provides for the award of reasonable attorney fees and costs "in any administrative or
civil judicial proceeding involving as adverse parties a state agency, a city, a county
or other taxing district and a person, '" if the court finds that the party against whom
the judgment is rendered acted without a reasonable basis in fact or law." > I.e. §
12-117(1). Neither party is entitled to attorney fees under> I.e. § 12-117. Although
we reject the City's reading of the Agreement, it is not an unreasonable position,
especially given the district court's interpretation.

166 P.3d 374, 144 Idaho 584, Lane Ranch Partnership v. City of Sun Valley, (Idaho
2007)
------------ Excerpt from page 166 P.3d 381.
The court herein should note that the applicants have presented both factual
and legal discrepancies between the parties hereto. An award for either party until
the full merits of the appeal! judicial review process are complete would be
premature.
CONCLUSION
The City of Shelley'S Motion to Dismiss should be denied and the full merits
of the judicial review should be heard to determine the following:
1. What category is the proper for the determination of annexation?
2. Has the City complied with the annexation statutes?
3. Do facts support the conclusions and decision of the City?
4. Has both procedural and substantive due process been granted to the
petitioners?
5. Has a written decision defining the facts and conclusions been prepared?
6. Has the City complied with its own rules and regulations (or lack of rules and
regulations.)?

Dated:

2/r7/{Ji
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Robin D. Dunn, Esq.

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the ~ day of February, 2009, a true and
correct copy of the foregoing was delivered to the following persons (s) by:
Hand Delivery
~

Postage-prepaid mail
Facsimile Transmission

Robin D. Dunn, Esq.

B.]. Driscoll, Esq.
P.O. Box 50731
Idaho Falls, ID 83405
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Robin D. Dunn, Esq., ISB #2903
Amelia A. Sheets, Esg., ISB #5899
477 Pleasant Country Lane
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Rigby, ID 83442
(208) 745-9202 (t)
(208) 745-8160 (f)

Attorneys for Petitioners
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COlJt\..TTY OF BINGB,.A.1v.[
IN .RE:

)

)

Case No.

CV.08-2965

)

Annexation to the City of Shelley

-----------------------------))
)
ROGER STEELE, et ~.l,

)
)

)

Petitioners and Applicants)

vs.

OBJECTION TO

RESPONDENT'S MOTION
TO DIMISS; MEMORANDUM
SUPPORTING PETITIONER'S
POSITION

)
)

CITY OF SHELLEY, a Municipal
Co:r:pora 0.011,
Rcspondem.

)
)
)
)

-~----------)
COMES NOW, Petitioners/Applicants, by and rh1'Ough the undersigned attorney of
record :an.d submit the follo'wing:

QItIECTION TQ RESPONDENT'S MOTION
TO DISMISS

COME NOW, the petitioners, and object to the Motion to Dismiss filed by
the Gty of Shelley for the f'eason.s set forth in the annexed Memorandum.

Dared:

PETITIONER/APPLICANT'S BRIEF -1-

c!lq

P. 002

FEBJ19/2009/THU 10: 33 AM

OFFICES

FAX No 2087

60

P 003

Robin D. Dunn, Esq.
Attorney fo/: the Petitioners

MEMORANDUM IN SUPPORT OF THE POSITION
OF THE PETITIONERS/APPLICANTS

The City of Shelley desired to <tnnex a portion of Bingham Counry property
into the City. V~rious proposals and hearings led up to the hearing which was held

on November 25, 2008. Opponents of the City's plan appeared and voiced (heir
objections. No one appeared or tendered testimony in favor of the pwposat

The petitioners presented testimony and also appeared through the
unde1:signed flrtorney. At leaGt ten (10) pOlms: were: adruessed by the citizens who

opposed the annexation. Not,vithstanding the vanous points of the citizens and

:1.1.0

one offering any testimony in favor of the aonexation, the City Council. approved the
annexat.i.on.

Subsequent thereto, the City of Shelley failed to issue any written decision or

any written. findings and conclusions. In fact~ the Cound!'s decision which was
oraUy announced was lacking in adequate oral fin.dings and! Or conclusions.
The citizens filed

2.

petition for judicial .x:evieu; to the above-entitled court;

and, prepared a transcript of the proceeding which is lodged ·with 1:he court. The

administrative record should be filed by the City with the court. The undersigned is
un,Qware if that step h!d.!; been t~.ken by the City of Shelley via

notice does indicate the administr<ttive record is before

its represenratives but a

me court.

ARGUMENT
1. A writte.o nl'"cis;o!J ;s w!lwlatruy as a-P~Jluisite to the Gourt's review of any
action.

An administrative action requires a wi'irren decision for the
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enable the deter:m.i.nation of such basic principles as due process, adequate findings,
reasou\l.ble conclusions ~nd the like_ None exists in the case before the court.

"Accordingly, we hold that notice, opportunity to present and to rebut evidence,
preparation of ru2ec;ific findings of fact and conclnsicJIIs of laW', and "thc kceping of a
tt<lnscribable record comprise a common core of procedural due p~ocess
requirements, constitutionally mandated in all cases where zoning authorities are
requested to change the land use authorized for a particular parcel of property."

651 P.2d 560,103 Idaho 626, Gay v. County Com'rs of Bonneville County, (Idaho
App.1982)
-----------~ Exce.tpi from page 651 P .2d 563

"Since decisions by zorung boards apply general rules to II specific individuals,
imC[CSt6 or situations," au.d a.re " quasi-judicial in natm:e ll they ~re !;ubject to due

process constraints. > Chambers v. KooIenai County Bd. of Comm. Irs, 125 Idaho 115~
118, 867 P.Zd 989, 992 (1994). "ProceduraI due process rcquin:::; that there XllllS! bc
some process to ensure that the individual is not arbittarily deprived of his right.s in
violation of the state or federal constimrions. II > Aberdeetl-Springfield Canal Co. v.
Peiper, 133 Idaho 82.91,982 P.2d 917.926 (1999) (internal quotations omitted). In
planning "-nd zoning dedsion~, due pzoce:ss requires: (a) notice of the proceedings.
(b) a tra:o.8c.cibable verbatim. teoord of the ptoce:edi1.lgs, ( c) specific, Vi.7:!l:itte:fJ. find:i.Dg.s
offact. and (d) an oppommity to present and rebut evidence. > Ch.ambers, 125
Idaho at 118, 867 P.2d at 992."

148 P.3d 1247,143 Idaho 501, Cowan v. Board of Coro1rs of Premont County, (Idaho
2006)
___

~

____

~

_ _M

E~cerpt

from page 148 P 3d 1256_

Furthermore, the petitioners have never been provided any copy of Vi'!itten
ordinance; nor, is one believed to have been completed.
The J:espon.de:o.t has not even complied with simple due process.
2. The reSPQndent argument has impmpet ii\;ll.seroons of law and of f:act.

The respondent argues that "the petitioners concede thaI Ihe City 'submitted

the annexation under Category A of Idaho Code 50 ..222(3Y. " It is true that the City
proceeded under Category A and the petitioners acko.owledge this: improper. 3.ttempt,

The petitioners continuaUy argued this was nOJ a Category A annexation. That is
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one of the main points of this appeaL The City could not proceed under Category A.
Thus, the petitioners do nQt agree with the City roar this is

~.

Category A ap..nexatlon.

The City is well aware of this difference of opinion and desire to gloss over this point
to

their benefit. This facUl<ll dispute requires the court to review the reCord

(tt:~nscnpt)

and appellate briefing on this matter before tbe court could even role: on

a Monon to Dismiss.

The legal dispute is equally imponant. The City relies upon J.Yighhnds

Development Cop,
there must be
supra,~

&

~/:

City ofBoise) 145 Idaho 958, (2008) for t,.'-le proposition that

stannory right granting the right of judici:JJ. review, Highla:nds..

was instituted priQr [Q the changes in the annexation srarnte allowing the

rig-hI of appeal. This point was made abun.dantly clear: in tb.e opinion.

This

fucru~I point, to~wit:

Is it a Category A annexation; and, the legal point,

w-wit: Thc: staruto;y .right to appeal; change the enw:e 'thrust

or the Motion befor.e

the conn,

The Cily is incorrect in both assertions. This is not a Category A annexation;
and, the Elighltilzzds case is inapplicable.

3. The court needs to analyz~ tbe arulexation statute which GRANTS the rigbt.to
appeal the City'§ decision.

The appellate p~ocedure is described as follows:

(6) The decision of a city council to anu.ex; and zone lands as a category B ot:

category C annexation shall be subject to judicial review in accordance 'with the
procedures provided in chapter 52, rirIe 67, Idaho Code, and pursuant to the
standards set forth in> section 67-5279, Idaho Code. Any sllch appeal shall be filed
by an affected person in. the appropriate disttic! court no later than rtventy-eight (28)
dllYs afieJ: the d",te of publication of the annexation o:r.dinance_ ~.JaJy..lli.ch
there .ma;v arise a qucstion of the vaJi(!ityyofan,v aanex~ under this section ... hall
be advanced as a matter of immediate: public interest and concern, and shall be

heard by the district court at the earlieSI practicable time.
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ID ST Sec. 50-222, Annexation by cities
~----------~

Excerpt fro:m page 395:12.

Thus, the court can determine that "all" cases which raise a question of the
validity of annexation are subject to judicial review. Even more important, the: court
would need to determine if due process were granted and if the City proceeded under
the

con~ct

Category. Until t:hose f<lctuaI dete:r:roi:o.:ations ate made by the court, the

Motion to Dismiss is premamre at best.
Petitioners/Applicants do not believe this is a Category A annexation; and,
even rassum.ing arguendo that it urer.e, then the statute dearly identifies "all cases".

Is this a Category A anneAation-facrually? Can the court determine this matter
without a review of the record? Petitioners submit !his cannot be accomplished
'Without fuJ1l'eview and briefing.

Th.e City has neye,r: nude: written findings

DOl:

publi.. hed the

~n:n.e;;:at:ioll

ordinance.

If this is a Category B annexation, (which petitioners believe it is) then it is
very clear the City'S rnotio:u is ur.ithout ID.erit,

4. Application of the APA is expre.:ss1y and clearly defined in the annexation stature
on appeal.

The need to discuss the AI!A is unnecessary since the statute, Section 50222(6), deady defines the applicability of the administrative procedu~e act of Idaho,

The Idaho APA is applicable (Title 67).
5. LLUPA (Local Land Use Planning Act) applies to the type ofzQne that
annexation :may requi.:r.e..

Thi5 application is :more of an academic concexn because the: annexation

statute controls. The zoning is less relevant other than to state that the City cannot
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simply adopt the County standards 1n zoning an annexed property. Furthermore, an
ordinance would have to cleady identifY the concerns in the annexed property. For

the time being, LLUPA is less significant until the thIeshold question is examined.

Additionally, the comprehensive plan and tbe zoning ordinancc:s 'Would have
to be examined to insure that the Same are not in conflict with the proposed
annexation. These nlatters a:r:e the subject of judicial.tevieuc under LL UPA.
5. Munici.p?I decisions an': subject to judicial :n::vlcW'.

The City of Shelley ordinances are lacking in defining what may be reviewed
by the judiciary. The City exercises '(Wo hats,

!O-V.rit:

legislative and judicial. W1hen

making ordinances) it is generally assumed that the same are legislative in nature.
Thus~

the judiciary needs to review the same.
The City of SheIle)7 code begins with the title "Appeals ... " under Section. 10~

12-6. Judicial review is allowed and in similar

contr:l.~'t to

the APA. Howc-Jer the

body of such ordinance deals with Variances and not general dcclsione by the City

Council. The City Code of Shelley never really defines what may be subject to
judicial review and such code is bcking denying the public of true due ptocess.

Most, if not aU, municipalities have ordinances defining those decisions of the City

which may be subjected to judicial review.
Even. the amendment of ordinance under 1.0-18 is lacking in. giving the public
proccdu:re for judic.i.al review and due process.

6. Attorney Fees,
_Iv; noted I. C. Section 12-117 is a discretionary award wherein the court needs

to detennine if the "appeal" l basically, h:a.s merit.

Both the Partnership and the City seek attorney fees 0:1:1 appeal based on the
Agreement and, additionally, on> I.e. § 12-117. > Idaho Code seCtion 12-117

PETITIONER/APPLICANT'S BRIEF -6-
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provides for the award of reasonable attorney fees and costs "in any administrative or
civil judicial proceeding involving as adverse parties a state agency, a city) a county
0;: other ta,:0.:o.g district and" person, ... if the court finds that the party against whom.
the judgmenT. i5 rendered acted without a :reasonable basis in fact: or law. tI > 1. C §
12-117(1). Neither party is entitled to attorney fees under> I.e. § 12-117. Although
we reject the Citts reading of the Agreemem, it is not an unreasonable position,
especially given the district court's interpretation.

166 P.3d 374, 144 Idaho 584,

L~neRan.chPar.tD.e:r5hipv.

City of Sun Valley, (Idaho

2007)
-.-------~--

Excerpt from page 166 P .3d 381.

The court herein should note that the applicants have presented both faCtual
~nd

legal discrepancies betw'een the parties hereto. .An award for either party until

the: full1'1lcrits of the appeal! judic;al review p.!.'Ocess are coro.plete would be

prema.ture.

CONCLUSION
The City of Shelley'S Motion to Dismiss shou.ld be denied :(Ind the full merits

of the judicial review should be heard to determine the following:

1. What categ01Y is the proper for the determination of allne:l>:ation?
2. Has the City com.plied with the annexation statutes?
3.

Do facts support the conclusions and decision of the City?

4. Has both procedural and substantive due process been granted to the:
petitioners?
5. Has a w,t'itten decision defining the bets an.d conclusions been. prepared?
6. Has the City complied with its own rules and regulations (or lack of rules and.
regulations.) ?

Dated:

;2i/~

I () 1
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Robin D. Dunn, Esq.

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the

_ , I_,_'

day of February, 2009,

2:

true and

correct copy of the foregoing was delivered to the following persons (s) by:

Hand. Delivery
...!.0.-

Postage-prepaid mail
Facsimile Transmission

iC~~~~:~.-,V ~J"'--·-<~~,i:-",
Robin D. Dunn, Esq.
B.J. Driscoll, Esq.

P.O. Box 5{}731
Idaho Falls$ Tn 83405
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B. 1. Driscoll, ·Esq.
Idaho State Bar Number: 701 0
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SMITH, DRISCOLL & ASSOCIATES, PLLC

J.

414 Shoup Ave.
P.O. Box 50731
Idaho Falls, Idaho 83405
Telephone: (208) 524-0731
Facsimile: (208) 529-4166

"

......

0"'

~

Attorneys for Respondent,
City of Shelley

IN THE DISTRICT COD!}T OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHQ), IN AND FOR THE COUNTY OF BINGHAM

I

INRE:

ANNEXATION OF THE CITY OF
Case No. CV-2008-2965

SHELLEY

ROGER STEELE, et aL

REPLY BRIEF IN SUPPORT OF
MOTION TO DISMISS

Petitioners,
v.

CITY OF SHELLEY, an Idaho municipal
corporation,
Res ondent.
1.

PETITIONERS FAIL TO IDENTIFY ANY AUTHORITY ALLOWING FOR
JUDICIAL REVIEW OF THE CATEGORY A ANNEXATION.
The City filed its motion to dismiss for lack of subject matter jurisdiction under

Rule 12(b)(1). Although Petitioners filed an objection to the motion, their memorandum
fails to establish any right to the judicial review they seek
The Idaho Supreme Court clearly states that "there must he a statute granting the
right ofjudicial review." Highlands Development Corp. v. City a/Boise, 145 Idaho 958,

960-61 (2008) (emphasis added). Here, there is none. The annexation authority of Idaho
Code Section 50-222 lL1'1ambiguously provides for judicial review of Category B and C
-~~ ..... , rtnmu TN ~npPORT

3'7

OF MOTION TO DISMISS - Page 1

02120/2009 17:59 FAX 120852

McGrath Meacham Smith

annexations, but not Category A annexations. The City recognizes that Petitioners
challenge the categorization of the annexation, but this does not change the fact that it is a
Category A annexation and there is no statute granting them the right to judicial review.
Moreover, the other legal basis Petitioners rely on, namely the IAPA and LLUPA,
do not grant the right to judicial review of a Category A annexation. In fact, lAPA and
LLUPA do not grant the right to judicial review of any category of annexation. So even
if the City had treated this as a Category B or C annexation, lAPA and LLUPA would
provide no support to the petition for judicial review.
Petitioners also argue that the City has failed to provide an ordinance allowing for
some type of challenge to an aJUlexation action. However, Petitioners point to no
authority to support this contention. Moreover, even if the City enacted an ordinance
providing a right of judicial review of an annexation action, the City cannot create a right
to judicial review of a Category A annexation where no such right exists. There must be
a statute granting that right. Highlands, supra. Otherwise, the hyPothetical City
ordinance would be ultra vires and unconstitutional.
Petitioners have failed to refute the City's arguments. They have not identified
any authority for the court to proceed with judicial review of this Category A annexation.
As such, the court should grant the City's motion and dismiss the petition.

II.

PETITIONERS IDENTIFY NO OTHER BASIS FOR THE COURT TO
EXERCISE JURISDICTION' OVER THE SUBJECT MATTER OF THIS CASE.
The City's motion challenges the court's exercise of jurisdiction over the subject

matter of the petition. Petitioners' objection raises several other arguments in opposition
to the City's motion. The City \Vill briefly respond to them.

T1~lH
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First, despite Petitioners contention, the City's actions do not violate Petitioners'
right to due process. The authorities they rely on do not involve annexation issues. See
Gay v. County Com'rs of Bonneville County, 103 Idaho 626 (Ct.App. 1982) (affirming

right to due process for changes to land use by variance and rezoning actions); Cowan v.

Board o/Com'rs afFremont CounlY, 143 Idaho 501 (2006) (holding, e.g., that planning
and zoning commission was not required to prepare written findings and conclusions).
Neither case makes any reference to anJ.lexation or provides any support to Petitioners'
contention that the City was required to make 'Written findings and conclusions in this
case. Petitioners provide no challenge to the notice and hearing procedures followed by
the City. As such, Petitioners' due process rights have not been violated.
Second, the City makes no improper assertions of fact or law. The City
conducted a Category A annexation. The City acknowledges that the Petitioners disagree
with the categorization, but this does not change the fact that it is a Category A
annexation. Moreover, the fact that the Highlands decision came out prior to the July
2008 amendment to Idaho Code Section 50-222 has no bearing on its application to the
issues before this court. Petitioners fail to identify any substantive reason Highlands
would not apply in this case. In fact, as explained in the City's briefing in support of the
motion, Highlands directly applies to several issues raised in the present motion, namely
that there must be a statute granting the right to judicial review and the rAP A and
LLUPA provide no such statutory basis.
Third, despite Petitioners selective construction of Section 50-222, judicial review
is available only for Category B and C annexations. The "AIl cases" language from
Section 50-222 simply requires that a challenge to an annexation action "shall be

D1l'PT.V HRTF,F
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advanced as a matter of immediate public interest and concern," which this court has
done. However, a plain reading of Section 50-222 shows there is no right to judicial
review of a Category A annexation. This court should not ignore that plain language and
extend the right to judicial review to Category A annexations where the legislature
expressly limited it to Category B and C.
Fourth, Petitioners do not provide any legal authority for their argument that the
City could not apply county zoning standards to the annexed property, or that the City

was required to "identify the concerns in the annexed property," or examine the
comprehensive plan as part of the annexation process. These arguments are irrelevant to
the issue before the court.
Finally, Petitioners' complaint that the City lacks an ordinance defining what may
be judicially reviewed is also irrelevant. Highlands makes clear that there must be a
statutory basis for a right to judicial review. In absence of such a statutory right, the City
cannot unilaterally create such a right by adopting its own ordinance. Assuming such an
ordinance was required, Petitioners provide no explanation how such an ordinance would
allow the Petitioners to do something no statute allows them to do, namely to challenge a
Category A annexation by process of judicial review.

m.

THE COURT SHOULD AWARD THE CITY ITS REASONABLE
ATTORNEY'S FEES AND COSTS BECAUSE THE PETITIONERS FILED
THEIR PETITION WITHOUT A REASONABLE BASIS IN FACT OR LAW.
Petitioners' objection to the motion to dismiss does not identify any reasonable

basis in fact or law to allow their petition. The petitioners' claim for judicial review is
not fairly debatable. In fact, the applicable law clearly prohibits judicial review of the
Category A annexation Petitioners seek in this case. As such, under Idaho Code Sections

40
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12-117(1) and 12-121, the court should award the City its reasonable attorney's fees and
costs in defending this action.
IV.

CONCLUSION.
For the reasons set forth above, the court should dismiss the petition and award

the City its reasonable attorney's fees and costs incurred herein.
DATED this

dO day of February, 2009.
SMITH, DRISCOLL & ASSOCIA YES,

PLLC

'seoll, Esq.
eys for Respondent

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this aoday of February, 2009, I caused a true and
correct copy of the foregoing REPLY BRIEF IN SUPPORT OF MOTION TO
DISMISS to be served, by placing the same in a sealed envelope and depositing in the
Unlted States Mail, postage prepaid, 0;(' hand delivery, facsimile transmission or overnight
delivery, addressed to the follo\\i.ng:

Robin D. Dunn, Esq.
Dunn Law Offices, PLLC
P.O. Box 277
Rigby, Idaho 83442
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BINGHAM

INRE:
ANNEXATION OF THE CITY OF
SHELLEY,

J

ROGER STEELE, et al.
Case No. CV-2008-2965
Petitioners,
-vsMINUTE ENTRY
CITY OF SHELLEY, an Idaho municipal
corporation,
Respondent.

This matter came before the Court this 23 rd day of February, 2009 for the purpose
of a Motion to Dismiss, the Honorable Darren B. Simpson, District Judge, presiding.
Ms. Sandra Beebe, Court Reporter, and Ms. Marielle Pratt, Deputy Court Clerk,
were present.
Mr. Robin Dunn, Esq., appeared on behalf of the petitioners. Mr. BJ Driscoll,
Esq., appeared telephonically on behalf of the respondent.
The Court reviewed the status ofthe case with counsel.
Counsel presented argument and response. The Court took the matter under
advisement and will issue a decision.
Court was thus adjourned.

DA TED this

'\

d~~y of February 20j~

,_

+D-A~~~N~B~.~S~IM~P~S~;1~~~T~~~~'--

District Judge

MINUTE ENTRY

I

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a full, true and correct copy of~ ~oJegoing document
was delivered by first-class mail, facsimile or designated box this ~ day of February
2009, to the following:
BJ. DRISCOLL, ESQ.
PO BOX 50731
IDAHO FALLS, ID 83405
ROBIN D. DUNN, ESQ.
PO BOX 277
RIGBY, ID 83442-0276

MINUTE ENTRY

~u.s.Mail
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u.s. Mail
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Courthouse Box

0 Facsimile

o Courthouse Box
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IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STA

mY~!)£f;-

IN AND FOR THE COUNTY OF BINGHAM

INRE:

)
)

Annexation to the City of Shellev,
ROGER STEELE, et al.,
Petitioners,
vs.
CITY OF SHELLEY, a Municipal
Corporation,

)

)
)
)
)
)
)
)
)
)
)

Case No. CV 2008-2965
ORDER DISMISSING APPEAL

)

Respondent.

I.

INTRODUCTION

BEFORE THIS COURT is the Motion of the Respondent, the City of Shelley, a
Municipal Corporation (hereinafter the "City") to Dismiss the above-numbered and
styled cause. 1 Petitioners Roger Steele et al. (hereinafter "Steele") filed the appeal at bar
to contest the City's annexation and rezone of property known as Kelley Acres

I Motion to Dismiss, In re: Annexation to the City of Shelley, Bingham County case no. CV 2008-2965
(filed January 30,2008) (hereinafter the "City's Motion").

DECISION AND ORDER ON APPEAL

Pr!'~I

L:• c:V 3
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(hereinafter "Kelley Acres,,).2 The City argues that this Court does not have subject
matter jurisdiction to hear Steele's appeal. 3
Having considered the arguments of the parties, the Petition, and the relevant
authorities, this Court shall grant the City's Motion to Dismiss.

II.

BACKGROUND AND PROCEEDINGS

According to the Petition, the City rendered a decision on November 25, 2008
granting annexation and rezoning of Kelley Acres. 4 Apparently, the City did not make
written findings supporting its decision. 5 The City categorized the annexation procedure
as a Category A, under Idaho Code ("I.e.") § 50-222. 6 Steele claims that he and others
contested the City's annexation, and therefore the procedure should have been conducted
as a Category B procedure. 7
Steele appeals the City's ultimate decision to annex Kelley Acres.

The City

moved to dismiss Steele's appeal, and argued that this Court lacks subject matter
jurisdiction to hear the appeal.
III.

A.

ANALYSIS

Judicial Review of Commissioners' Findings and Conclusions - Standard.
Steele may file a petition for judicial review of certain annexation decisions

pursuant to Idaho Code § 50-222. Idaho Code § 50-222(6) reads, in pertinent part:
(6) the decision of a city council to annex and zone lands as a
category B or category C annexation shall be subject to judicial review in
accordance with the procedures provided in chapter 52, title 67, Idaho

2 Petition for Judicial Review, In re: Annexation to the City of Shelley, Bingham County case no. CV 20082965 (filed December 10, 2008) (hereinafter the "Petition").
3 City'S Motion, at p. 2.
4 Petition, at p. 2.
5Id.

6

7

w.

M.
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Code, and pursuant to the standards set forth in section 67-5279, Idaho
Code.
Whether or not Steele may appeal an annexation classified as a Category A, however, is
the issue raised by the City in its Motion to Dismiss.
B.

Standard of Review - Motion to Dismiss.

Idaho Rule of Civil Procedure ("LR.C.P.") 12(b)(6) allows a party to move to
dismiss a case for failure of the plaintiff to state a claim upon which relief can be granted.
The standard for reviewing a dismissal for failure to state a cause of action pursuant to
LR.C.P. 12(b)(6) is the same as the standard upon the grant of a motion for summary
judgment. 8 In other words, the non-moving party is entitled to have all inferences from
the record and pleadings viewed in its favor and only then may the question be asked
whether a claim for relief has been stated. 9
Dismissal is appropriate only if it appears beyond doubt that the plaintiff can
prove no set of facts in support of his claim that would entitle him to relief 10 However,
this Court need not find that the plaintiff can only obtain the particular relief prayed for,
as long as the court can ascertain that some relief may be granted. 11
The only facts which a court may properly consider on a motion to dismiss for
failure to state a claim are those appearing in the complaint, supplemented by those facts
of which the court may properly take judicial notice. 12

If a coilli considers matters

Idaho Schools for Equal Educational Opportunity v. Evans, 123 Idaho 573, 578, 850 P.2d 724, 729 (1993).
Schools for Equal Educational Opportunity, 123 Idaho at 578,850 P.2d at 729; Miles v. Idaho Power
Company, 116 Idaho 635, 637, 668 P.2d 757, 759 (1989); Harper v. Harper, 122 Idaho 535, 536, 835 P.2d
1346,1347 (et. App. 1992); Ernst v. Hemenway & Moser, Co., 120 Idaho 941,946,821 P.2d 996, 1001 (et.
App. 1991).
10 Harper, 122 Idaho at 536, 835 P.2d at 1347; Ernst v. Hemenway, 120 Idaho at 946, 821 P.2d at 100 l.
II Harper, 122 Idaho at 536,835 P.2d at 1347.
12 Hellickson v. Jenkins, 118 Idaho 273, 276, 796 P.2d ISO, 153 (et. App. 1990). See also: Harper, 122 Idaho
at 535, fn. 3, 835 P.2d at 1346, fn. 3.
8

9 Idaho

ORDER DISMISSING APPEAL

3

outside the pleadings on a rule 12(b)(6) motion to dismiss, such motion must be treated as
a motion for summary judgment and the proceedings thereafter must comport with the
hearing and notice requirements of Rule 56.13

e.

The Statute Does Not Provide a Direct Appeal for Annexations Classified
under I.e. § 50-222 as a Category A.
Based upon the standard of review on a motion to dismiss, this Court must

consider the allegations made by Steele in the Petition as true. Steele argues that the City
failed to properly categorize the annexation procedure as a Category A, when the
annexation should have been categorized as a Category B.14 Th~ issue for this Court thus
becomes whether the Court has subject matter jurisdiction to consider an improper
annexation classification.
Definitions for the categories of annexations are found under I.C. § 50-222(3):
(3)
Annexation classifications. Annexations shall be classified and
processed according to the standards for each respective category set forth
herein. The three (3) categories of annexation are:
(a) Category A: Annexations wherein:
(i)
All private landowners have consented to annexation.
Annexation where all landowners have consented may extend
beyond the city area of impact provided that the land is contiguous
to the city and that the comprehensive plan includes the area of
mmexation;
Oi)
Any residential enclaved lands of less than one hundred
(100) privately-owned parcels, irrespective of surface area, which
are surrounded on all sides by land within a city or which are
bounded on all sides by lands within a city and by the boundary of
the city's area of impact; or
(iii) The lands are those for which owner approval must be
given pursuant to subsection (5)(b(v) of this section.
(b) Category B: Annexations wherein:

13
14

Hellickson, 118 Idaho at 276, 796 P.2d at 153.
Petition, at p. 2.
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(i)
The subject lands contain less than one hundred (100)
separate private ownerships and platted lots of record and where
not all such landowners have consented to annexation; or
(ii)
The subject lands containing more than one hundred (100)
separate private ownerships and platted lots of record and where
landowners owning more than fifty percent (50%) of the area of
the subject private lands have consented to annexation prior to the
commencement of the annexation process; or
(iii)
The lands are the subject of a development moratorium or a
water or sewer connection restriction imposed by state or local
health or environmental agencies; provided such lands shall not be
counted for purposes of determining the number of separate private
ownerships and platted lots of record aggregated to determine the
appropriate category.
In the Petition, Steele states, in relevant part:

1.
A group of concerned citizens desired to voice their
objection and displeasure with the City of Shelley for annexation into the
City of Shelley. Various hearings were held in this particular matter. The
Petitioners are a group of concerned citizens and are the Applicants herein.

***

6.
Some, but not all, of the issues that the Petitioners intend to
submit to the above-entitled Court include the following:
b.

c.

15

***

The City of Shelley failed to properly categorize the
annexation procedure and submitted the annexation
under Category A of Idaho Code §50-222(3).
Instead, the annexation should have been conducted
under Category B which is Idaho Code §50222(3 )(iii).
The City of Shelley failed to consider the
reasonableness of annexation given the fact that all
participants at the hearing were against annexation
and that various residents of the City of Shelley
submitted their names by petition against the
annexation. No citizens were heard to be in favor
of the annexation at the public hearing. ]5

Petition, at pp. 1-2.
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In order for this Court to review the City's annexation decision, a statute must
exist which grants the right of judicial review. J6 Idaho Code § 50-222(6) provides for a
right of judicial review of annexation decisions as follows:
The decision of a city council to annex and zone lands as a
category B or category C anl1exation shall be subject to judicial review in
accordance with the procedures provided in chapter 52, title 67, Idaho
Code, and pursuant to the standards set forth in section 67-5279, Idaho
Code. Any such appeal shall be filed by an affected person in the
appropriate district court no later than twenty-eight (28) days after the date
of publication of the annexation ordinance. All cases in which there may
arise a question of the validity of any annexation under this section shall
be advanced as a matter of immediate public interest and concern, and
shall be heard by the district court at the earliest practicable time.
The City chose to annex Kelley Acres as a Category A annexation. Idaho Code §
50-222(6) specifically excludes Category A annexations from judicial review and gives
no right of judicial review for challenges to a city's choice of annexation category. 17
At oral argument, the City argued that the appropriate vehicle for challenging a
city's choice of annexation category is a declaratory judgment action.

The Idaho

Supreme Court opinion in Highland Development COlporation v. City of Boise 18 supports
the City's position.
In reviewing an earlier version on.c. § 50-222, the Idaho Supreme Court wrote:
In specified circumstances, Section 50-222 permits judicial review of
"[t]he decision of a city council to annex and zone lands." (Emphasis
added.) Had that statute been in effect, it would not have granted
Highlands the right to file a petition for judicial review of the zoning
because Highlands did not object to the annexation.

***

16 Black Labrador Investing, LLe, v. Kuna City Council, _
Idaho _ , _
P.3d _ , 2009 WL 863051
(2009) [citing: Highlands Development Corporation v. City o/Boise, 145 Idaho 958, 960-1, 188 P.3d 900,
902-3 (2008)].
17 Accord: Black Labrador Investing, LLC, v. Kuna City Council, _
Idaho _ , _ P.3d
2009 WL
863051 (2009).
18

rd.
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The dissent also argues that this opinion "will prevent property owners
from obtaining judicial review of decisions downzoning their property." It
will not.
As we recognized in McCuskey v. Canyon County
Commissioners, 128 Idaho 213,912 P.2d 100 (1996), such landowners can
seek relief in an independent action. 19
Steele argued, however, that a declaratory judgment action

III

this case is

impossible, as the City has not issued a written decision. A declaratory judgment action
is authorized under Idaho Code § 19-1201, the Idaho Declaratory Judgment Act,20 which
reads:
Courts of record within their respective jurisdictions shall have
power to declare rights, status, and other legal relations, whether or not
further relief is or could be claimed. No action or proceeding shall be
open to objection on the ground that a declaratory judgment or decree is
prayed for. The declaration may be either affirmative or negative in form
and effect, and such declarations shall have the force and effect of a final
judgment or decree.
The Idaho Declaratory Judgment Act was enacted to
... settle and to afford relief from uncertainty and insecurity with respect
to rights, status and other legal relations, and is to be liberally construed
..
d.21
an d admll11stere
Thus, under the language of I.e. § 19-1201, there is no requirement of a written
document before a declaratory judgment action may become ripe.

In addition, the

"liberal construction" requirement gives district courts the impetus to hear declaratory
judgments whenever reason supports the action.
Furthermore, Idaho case law shows several examples of declaratory judgment
actions wherein persons,

19

20
21

allegedly aggrieved by county commissioners' legal

Highlands Development Corporation v. City oj Boise, 145 Idaho at 962, 188 P.3d at 962.
See: I.e. § 10-1216.
I.e. § 10-1212.
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interpretations not the subject of a written opinion, sued for a declaration.

22

For these

reasons, this Court finds that Steele is not foreclosed from legal action outside of the
direct appeal he attempts here.

Attorney Fees are Not Indicated in this Case.

D.

As a final matter, the City requests attorney fees from Steele pursuant to Idaho
Code § 12-117(1), and claims that fees are reasonable because Steele filed his petition
without a reasonable basis in fact or law. 23 Idaho Code § 12-117 reads, in pertinent part:
(1) Unless otherwise provided by statute, in any administrative or civil
judicial proceeding involving as adverse parties a state agency, a city, a
county or other taxing district and a person, the court shall award the
prevailing party reasonable attorney's fees, witness fees and reasonable
expenses, if the court finds that the party against whom the judgment is
rendered acted without a reasonable basis in fact or law.

Idaho Code § 12-11 7(1) is intended to serve dual purposes: "(1) to serve as a
deterrent to groundless or arbitrary agency action; and (2) to provide a remedy for
persons who have borne unfair and unjustified financial burdens defending against
groundless charges or attempting to correct mistakes agencies never should have
made.,,24
In order for this Court to justify an award of attorney fees against Steele, this
Court must be left with the abiding feeling that Steele's appeal was pursued without
reasonable basis in fact or law.

25

Given the fact that no case law

currently exists

adjudicating the revised version of I.e. § 50-222 this Court is not left with the abiding

22 See: State v. Yzaguirre, 144 Idaho 471, 163 P.3d 1183 (2007); Boundmy Backpackers v. Boundmy
County, 128 Idaho 371, 913 P.2d 1141 (1996); Heckv. Commissioners of Canyon County, 123 Idaho 826,
853 P.2d 571 (1993).
23 Brief in Support of Motion to Dismiss, In re: Annexation to the City ofShelley, Bingham County case no.
CV 2008-2965 (filed January 30, 2009), at p. 6.
24 AteI' v. Idaho Bureau of Occupational Licenses, 144 Idaho 281, 286, 160 P .3d 438, 443 (2007).
25 Euclid Avenue Trust v. City of Boise, 146 Idaho 306, _ , 193 P.3d 853, 857 (2008).
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feeling that Steele pursued this appeal without reasonable basis

III

fact or law.

Accordingly, the City's request for attorney fees shall be denied.

IV.

CONCLUSION

Based upon this Court's review of the record and the relevant authorities, this
Court finds that the City's motion should be granted.

Accordingly, Steele's appeal

herein is dismissed.
It is further ordered, based upon this Court's finding that Steele has not pursued

this appeal without a reasonable basis in law or fact, that the City's request for attorney
fees is denied.

IT IS SO ORDERED.
Signed this

L

,.)0

day of April 2009.

~AAWl~J~~
Darren B. Simpson \
Dist~ict Judge \ J
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I HEREBY CERTIFY that on
,I served a true copy of the
foregoing Order Dismissing Appeal on tWe pe1sons listed below by mailing, first class,
postage prepaid, or by hand delivery.
Robin Dum1, Esq.
DUNN LAW OFFICES, PLLC
P.O. Box 277
Rigby, Idaho 83442
B. J. Driscoll, Esq.
SMITH, DRISCOLL &
ASSOCIATES, PLLC
414 Shoup Ave.
P.O. Box 50731
Idaho Falls, Idaho 83405

Mail

0

Courthouse Box

o

~ u.s. Mail

0

Courthouse Box

o

!l,i1, u.s.
I

Facsimile

Facsimile

SARA J. STAUB, Clerk of the Court

~~;J/42r
I

(

v

.

6;puty Clerk

v

b
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I

DUNN LAW OFFICES, PLLC.
Robin D. Dunn, Esq., ISB No. 2903
Amy Sheets, Esq., ISB No. 5899
P.O. Box 277
477 Pleasant Country Lane
Rigby,ID 83442
(208) 745-9202 (t)
(208) 745-8160 (f)
rdunn@dunnlawoffices.com
Attorneys for Petitioners / Appellants
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BINGHAM
INRE:
ROGER STEELE, et. al.
Appellants,
vs.

CITY OF SHELLEY, a municipal,
Corporation,

Respondent.

)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV-2008-2965

NOTICE OF APPEAL
LA.R. 17

---------------------------)

TO: THE ABOVE NAMED RESPONDENTS; AND THE CLERK OF THE
ABOVE ENTITLED COURT.
NOTICE IS HEREBY GIVEN THAT:

1.

The above named Appellants appeal against the above named respondent to

the Idaho Supreme Court from the final Order Dismissing Appeal, entered in the above
entitled action on the 2nd day of April, 2009, the Honorable Darren B. Simpson, presiding.
2.

The appellants have a right to appeal to the Idaho Supreme Court, and the

JD

Ie.

judgmel1l/ order described in paragraph 1 above is an appealable order under and pursuant
to

Rule 11(a)(1) LA.R.
3.

The issues on appeal include, but are not limited, to the following:
a.

Did the District Court incorrectly rule on dismissal of the appeal by the

appellants since an administrative record and evidence was not considered?
b.

Did the District Court fail to order that an administrative record \vas

not prepared andlor sent to counsel for all concerned?
c.

Did the District Court err in not requiring a written decision of the

respondent's decision to annex?
d.

Did the District Courf err in not hearing t!1is matter at hearing on t11e

determination of the proper annexation category?
e.

Did the District Court err by considering vague portions of the statute

on annexation?
Did the District Court err by rnaking inconsistent findings that are not

f.

supported by any record or facts?
Did the District Court err by relying upon inadmissible

g.

evi dence I sta temen ts?
4.

No order has been entered sealing all or any portion oftbe record.

5.

A reporter's transcript is not requested.

6.

The appellants request that the following documents be included in the

clerk's record in addition to those automatically included under Rule 28, I.A.R.:
-Any minute entries-All pleadings by both parties

NOTICE OF APPEAL
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The court's decision.7.

The undersigned certifies:
a.

That a copy of the notice of appeal has NOT been served on the

reporter since a transcript is not requested;
b.

That the appellant has made contact with the clerk of the district court

and is in the process of obtaining the estimated fee for preparation of the clerk's record;
c.

That the estimated fee for preparation of the clerk's record has been

paid or will be paid;
d.

That appellate filing fee has been paid; and

e.

That service has been made upon all parties required to be served

pursuant to Rule 20.

DATED this 24th day of April 2009.

Robin D. Dunn, Esq.
DUNN LAW OFFICES, PLLC

NOTICE OF APPEAL
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 24th day of April, 2009, a true and correct copy of
the foregoing was delivered to the following persons(s) by:
Hand Delivery
xx

Postage-prepaid mail
Facsimile Transmission

Robin D. Dunn, Esq.
DUNN LAW OFFICES, PLLC

City of Shelley
Clerk: Sandy Gaydusek
101 S. Emerson Street
Shelley, Idaho 83274

B.]. Driscoll, Esq.
P.O. Box 50731
Idaho Falls, Idaho 83405
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DIS'FRlC-T·OF··THE['n':iY·
STATE OF IDAHO, IN AND FOR THE COUNTY OF BINGHAM

INRE:
ANNEXATION OF THE CITY OF SHELLEY,
ROGER STEELE, ET AL,

Case No. CV-2008-2965
Petitioner,
-vs-

REMITTITUR
CITY OF SHELLEY, an Idaho municipal
corporation,
Respondent.

The Court having entered its Decision and Order Dismissing Appeal, filed on the
nd

2 day of April 2009 in the above referenced matter which has now become final;
therefore;
IT IS HEREBY ORDERED that this cause be, and the same hereby is, dismissed.
This Cowi notes that a Notice of Appeal was filed in this matter on April 27, 2009.
DATED this

'114

L:

day of May 4009.

l

DA\REN B. SIMPSO
District Judge

REMITTITUR'

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a full, true and correct copy of the foregoing document
was mailed by first-class mail, with pre-paid postage, sent by facsimile, or hand delivered
(...A7

this _ _--'____ day of May 2009 to the following:
ROBIN D. DUNN, ESQ.
PO BOX 277
RIGBY, ID 83442
BJ DRISCOLL, ESQ.
PO BOX 50731
IDAHO FALLS, ID 83405

~ u.s. Mail

o

Courthouse Box

0 Facsimile

\!pI u.s. Mail

o

Courthouse Box

0 Facsimile

SARA STAUB, Clerk of the Court

REMITTITUR'
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*************************************************************************
IN THE SUPREME COURT OF THE STATE OF IDAHO
************************************************************************
INRE:
ANNEXATION OF THE CITY OF
SHELLEY
ROGER STEELE, ET AL,

SUPREME COURT # 36481
Petitioner!Appellant,
-vs-

CERTIFICATION OF EXHIBITS
CITY OF SHELLEY, an Idaho municipal
corporation,
Respondent.

I, SARA STAUB, Clerk of the District Court of the Seventh Judicial District ofthe
State ofIdaho, in and for the County of Bingham, do hereby certify, list and describe the
following exhibits which were offered or admitted during the proceedings in the aboveentitled case:

EXHIBITS/APPENDICES
TITLE
AGENCY HEARING TRANSCRIPT - 11125/2008
AGENCY RECORD

IN WITNESS WHEREOF, ltjve hereunto set my hand and affixed the seal of said
court at Blackfoot, Idaho, this
.
day of June 2009.
I

SARASTAy~, Clerk of

-.~~/71/J<
By

/

Hilt,!,!

!

D~puty Clerk
'...

j
J

the/sOUff)
/

/
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*************************************************************************
IN THE SUPREME COURT OF THE STATE OF IDAHO

*************************************************************************
INRE:
ANNEXATION OF THE CITY OF
SHELLEY
ROGER STEELE, ET AL,
SUPREME COURT # 36481

Petitioner/Appellant,
-vsCERTIFICATION OF
CLERK'S RECORD

CITY OF SHELLEY, an Idaho municipal
corporation,
Respondent.

I, SARAH STAUB, Clerk of the District Court ofthe Seventh Judicial District of the
State of Idaho, in and for the County of Bingham, do hereby certify that the above and
foregoing record in the above-entitled case was compiled and bound under my direction,
and is a true, full and correct record ofthe pleadings, documents and papers designated to be
included in the clerk's record by the Idaho Appellate Rule 28, the notice of appeal, any
notice of cross-appeal, and any designation of additional documents to be included in the
clerk's record.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of said

/-/!
V"'"

court at Blackfoot, Idaho, this

day of June 2009.
SARAH STAUB, Clerk of the Court
~//
!

\~_~/.
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****************************************************************
IN THE SUPREME COURT OF STATE OF IDAHO

****************************************************************
INRE:
ANNEXATION OF THE CITY OF
SHELLEY
ROGER STEELE, ET AL,
SUPREME COURT # 36481
Petitioner!Appellant,
-vsCERTIFICATE OF SERVICE
CITY OF SHELLEY, an Idaho municipal
corporation,
Respondent.

I, SARAH STAUB, Clerk of the District Court of the Seventh Judicial District of the State
of Idaho, in and for the County of Bingham, do hereby certifY I personally served or mailed, by
United States mail, one copy of the clerk's record and the reporter's transcript in the above-entitled
case to each of the attorneys of record, to wit:
Appellant's counsel: Robin D. Dunn, Esq., PO Box 277, Rigby, Idaho 83442
Respondent's counsel: B.J. Driscoll, Esq., PO Box 50731, Idaho Falls, Idaho 83405
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of said court
at Blackfoot, Idaho, this

///ljA

/G/

CERTIFICATE OF SERVICE

day ofJune 2009.
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